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REGULAR FEATURES

Executive Director’s Message

| In the February 2nd edition of our Inside Scoop, we provided the announcement of the McGuinty
Government on the Review of Workplace Safety System in Ontario.

Since then, the Chair of the review committee, Tony Dean, has provided further information on
the workings of this committee with special consideration to the following:

e Comprehensive and thorough review of Ontario’s health and safety prevention and enforcement system

® Review the mandate of the system’s partners, the Ministry of Labour, WSIB, Health and Safety Associations looking for
duplications and gaps

® The review focus is wide open with a specific focus on what makes the greatest improvement

Specific focus particularly to the following:

e Underground economy, young/vulnerable worker, joint health & safety committee, incentives/rewards/
surcharges, linking procurement to safety performance, technology/innovation, effective training

The timeline is very tight for this review, according to Mr. Dean:
® The work of the review will be made public through a website, to be up and running soon
® A discussion paper to be posted shortly on the web, looking for stakeholders input
® The Review committee will plan a road trip across the province late May/early June to collect information from stakeholders

The process will unfold in three phases:

1. Input sought from stakeholders followed by research on the issues raised, now to June
2. Stakeholders submissions/input and research reviewed, through the Summer
3. Committee report and recommendation developed for the Minister of Labour, Fall

Finally, Mr. Dean indicated that every effort will be made to ensure that the recommendations in the final report
are practical, workable and have support.

EAC, as an organization, has the opportunity to participate and provide our members views on this important review
process and thus influence the decision by providing constructive input; with our main objective to better serve workers/
employers and make this a system we can all be proud of. The EAC will be providing a formal submission to the review
committee on behalf of the membership. While working with our Policy and Legislative Committee (made of EAC
members), | also encourage and welcome any individual input by members, this is a very significant and unique
review of a system that requires some adjustment. Please feel free to contact me directly by phone or e-mail.

EW@J Sphﬂo

Fred Spiro
Executive Director
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From the Editor’s Desk

| have included an article in this issue on the “invisible” and “visible” dangers in the workplace as we certainly have lots
to think about when we go to work everyday—the last thing we have time for is to monitor our surroundings and look for
dangers and out of the ordinary circumstances that could put our life in jeopardy.

As | am writing this article the eyes of the world are on Iceland’s volcano and the ash cloud that has grounded many
airlines and left airports deserted; many have commented to me that it indeed has the potential to look like a scenario out
of a Hollywood movie.

The World Health Organization (WHO) says that the microscopic ash is potentially dangerous for people if the ash
begins to “settle” on the earth as the inhaled particles can reach our lungs and cause respiratory diseases.

It looks to me then, that the “invisible” and “visible” dangers extend beyond the workplace—what about the air in our
homes and the household cleaning chemicals that we use to wash our clothes and clean our dishes?

Now, one can say that perhaps things are sometimes overstated and it is part of human nature to worry. Perhaps the
best thing to do is just continue to live our lives as those before us and just do our part in ensuring that both our
workplace and personal environments remain as safe as possible.

Until next time, wishing you all a safe and harmonious workplace.

AMaria Daginis

Maria Daginis

Manager, Communications and Membership
Editor, The Employer’s Voice
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Ask an Expert

Question:
Rick Bayliss, Moniam Enterprises

| have a WSIB Question and here is the scenario:

A driver lives and works in Quebec. The employer is stationed in Quebec and registered with CSST in Quebec.
However the employer is also registered and operates out of Ontario. The driver crossed the border into Ontario to
make a switch on a daily basis as part of daily routine.

Driver gets injured ----------

CSST is managing the claim but this fellow shows up on the WSIB NEER cost statement. How can one province
(Quebec) so called manage the claim and all the charges go on the Ontario WSIB account. I'm sure the Trans. Provincial
guidelines apply somehow but this does not seem right. I'm suggesting the complete claim should go under the realm of
the CSST only -- not Ontario. Please advise.

Answer:
Michael Zacks, Director (A) and General Counsel, Office of the Employer Adviser (OEA)

An Ontario trucking company has a driver who lives and works out of Quebec for the company’s Quebec division. The
Quebec division of the company is not a separate legal entity but is registered with the CSST, the Quebec WCB. The
employer is also registered with the WSIB, and operates out of Ontario.

The driver crossed border into Ontario as part of his regular duties and while in Ontario was injured. The CSST is
managing this claim but the worker shows up on the employer's WSIB NEER cost statement.

Most likely what has happened is that the company may have in the past elected to be assessed under the WSIB's
Alternative Assessment Procedure.

This Procedure is contained in OP 14-02-13 . The relevant part states:

Inter-jurisdictional trucking employers may elect the optional Alternative Assessment Procedure (AAP). Under the AAP
these employers report earnings and pay premiums to Ontario for all their employee drivers, even though the drivers
travel through other Canadian provinces and territories.

The AAP does not apply to Saskatchewan, which elected not to participate, or to individual states within the United
States. In addition, the Ontario WSIB does not consider the Yukon and Prince Edward Island to be participants in the
AAP.

This policy only applies to drivers in inter-jurisdictional trucking. Unless otherwise indicated, “workers” therefore only
means workers who drive.

Continued on Page 5




The Employer’s Voice

Ask an Expert

Continued from page 4

The purpose is to prevent duplicate payment of premiums by employers to the accident jurisdiction and the injured
worker’s resident jurisdiction. The employer should try and confirm this with those in your company who pay premiums,
and with the WSIB.

If the company has not made an election under the APA, then the answer may be that the WSIB has applied its
inter-jurisdictional agreement (IJA) with Quebec to this case. The WSIB has an agreement with all provinces.

Under the IJA a worker has a choice to elect to receive benefits in the province of accident or the province of
residence. The IJA then applies to allow the province of benefit payment to charge for the accident. The relevant OP is
14-02-12, Insurable Earnings - Inter-jurisdictional Agreement), and states in part Policy—Under the Inter-jurisdictional
Agreement on Workers’ Compensation (IJA), employers registered in two or more Canadian jurisdictions (provinces or
territories) are responsible for the payment of premiums to those jurisdictions. For employers whose home jurisdiction is
Ontario, once an Ontario worker’s total gross earnings from all jurisdictions exceeds the Ontario maximum insurable
earnings ceiling, the employer pro-rates the Ontario maximum in accordance with formulae set out in the IJA. This is
done to determine the amount the employer can consider non-insurable earnings for the purpose of premium payment in
Ontario on that worker’s earnings.

What this means is that because the worker elected benefits in Ontario, the WSIB has added the cost on to your NEER
statement. The worker may not have actually made a conscious election. It may be that a Form 8 was filed in Ontario,
and the worker simply accepted the WSIB benefits after completing a form 6. The employer should ensure that a Form 7
was filed in Ontario, or perhaps the Quebec division was asked to complete the F7 and did so.

In any event the employer should confirm with the WSIB why these costs have been charged to the employer in

Ontario. As a matter of first principles this should be a Quebec case. In any event, the LOE benefits are better in

Quebec (90%) so it is surprising the worker chose Ontario benefits. This matter needs to be cleared up with the WSIB.
Q

Disability Management Services

WSIB / WCB cost reduction services

Qualified Paralegals

Proactive Short Term Disability management

Psychological Claims Management Specialists

Decrease client disability costs by 30% on average

Facilitation of “The RIGHT care, at the RIGHT time, for the RIGHT outcomeos.”
Early intervention of qualified healthcare professionals

Assessments and Analysis enhance disability prevention initiatives

Ergonomic Assessment services

Physical & Cognitive Demands Analysis services

Phone: 1-866-674-7656

ORGANIZATIONAL Fax: 1-866-511-0008
SOLUTIONS?®= m“ﬁ':zi'gﬁ
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Welcome to New EAC Members

Aramark Canada
ATS Automation Inc.
Charlebois Associates
Heenan Blaikie LLP
McTague Law Firm
Occupational Health Management Services Inc.
Ontario Agri Business Association (OABA)
Seven Star Express Line Ltd.
Waterloo Wellington CCAC

Tip of the Month

Try to avoid the need for
Labour Market Re-entry

Our approach to interacting
with business owners, HR
management or investors
reflects reality. Our lawyers
are smart, easy to talk to and
easy to understand. In fact,
Keyser Mason Ball LLP is

perfectly suited to work with . . .
you no matter where you are If LMR services are provided, inform the WSIB that you

situated in the manufacturing intend to participate in the LMR process to ensure the LMR

supply chain. plan offered is both appropriate and cost effective. If you

disagree with a proposed LMR plan, file an appeal within 30

days from the date of the LMR plan letter. Let the WSIB
Comprehensive legal and HR know if suitable work becomes available while the worker is
management support at any participating in the LMR plan.

KEYSER level on just about any labour

and employment matter.
MASON

BALL,LLP Courtesy of Michael Zacks

BARRISTERS & SOLICITORS Ruben Goulart (Managing Partner) . .
Tel: 905.276.0404 Office of the Employer Adviser

www.kmblaw.com Email: goulart@kmblaw.com

Employers should try to avoid the need for workers to
obtain Labour Market Re-entry (LMR) services by providing
suitable or comparable work that restores the worker's
pre-injury earnings.



http://kmblaw.com/
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EAC Safety Group Update

By Henry Decloe, EAC Safety Group Specialist

The 2010 year is moving along quickly, the second meetings of the year have taken place, and we’re now into the third
(of five) round of meetings. This year, the majority of our Safety Group participants have selected to study the following 5
elements (policies): new employee orientation, all parties’ roles and responsibilities, workplace violence, trips/slips/falls

QuatroSafety

INCIDENT, CLAIMS AND PREVENTION MANAGEMENT SYSTEM
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Government Safety
and Insurance Boards

A Comprehensive WEB-Based
Incident, Health and Safety Management System
designed specifically to handle the integration of incident reporting, claims management,

QUATRO GROUP

Quatro Group Software Systems Inc.
4275 Village Centre Court, Unit 100, Mississauga, Ontario L4Z 1V3
Phone: 905 273-9550 Fax: 905 273-6336 E-mail: sales@quatrogroup.com  Website: www.quatrogroup.com

investigations, issues & corrective actions, referrals and other case management processes.

and return to work.

By successfully completing the above elements,
and by following the WSIB requirements and guide-
lines, the participants of the program end up with a
Health and Safety program that meets/exceeds the
minimum legal requirements; what a great way for a
company to meet its moral obligations, legal
requirements and receive financial benefits.

Apart from the financial rewards of the Safety Group
program, participants of this program benefit from
the sharing of best practices and the networking
opportunities that exist with organizations from
various sectors.

As well, to ensure that the Safety Group meetings
are as interesting and beneficial as possible for the
members, we cover current topics (e.g. Workwell,
Workplace Violence), and we have various guest
speakers, etc. for our “Magna” and “Canadian
Vehicle Manufacturers Association” Safety Groups,
the members of the steering committees are taking
turns chairing the meetings, which ensures good
variety and various perspectives. So far, this is
working very well (thanks Lormer, Rod & Stacey for
Magna and John, Scott & Ron for CVMA). When
meetings are held at a member’s facility, it often
ends with an interesting tour of that facility (thank
you Karmax, Magna and CAMI, GM). If you have
suggestions for anything else you’d like covered,
please let us know.

Continued on Page 8
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EAC SUfe‘l'y GI‘OUp = Continued from page 7

The validation audits, conducted by WSIB, have also been progressing well. Thank you to all those firms selected
(representing 10% of the Safety Group members), for doing so well in these audits. Also, remember to check the EAC
website for the Safety Group member section, as there’s lots of resources there to help you, including sample policies,
Advantage Program guidelines & resources, etc.

For more information OR to REGISTER for the 2011 program
visit Www.EACforEmployers.org or call 1.888.663.4929

EAC May Event Calendar

May 2010
Sunday Monday Tuesday Wednesday Thursday Friday Saturday
5 6
12 13
18 19

Return to Work:
May 5, 2010 - Barrie (8:00 a.m. - 4:00 p.m.)

Appeals:
May 6, 2010 - Mississauga (8:00 a.m. - 12:00 p.m.)

Ergonomics:
May 12, 2010 - Brampton (8:00 a.m. - 4:00 p.m.)

WSIA 101:
May 13, 2010 - Mississauga (8:30 a.m. - 4:00 p.m.)

Electrical:
May 18, 2010 - Mississauga (7:30 a.m. - 1:00 p.m.)

Ministry of Labour:
May 19, 2010 - Kitchener (8:00 a.m. - 4:00 p.m.)
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EXCLUSIVE INTERVIEW

Exclusive Interview with Dr. Gabor Lantos
The “Invisible” and ‘“Visible” Dangers in the Workplace

Dr. Gabor Lantos P.Eng MBA MD - Occupational Health Consultant

Dr. Gabor Lantos is a leading Occupational Physician to many of Toronto’s teaching hospitals,
private/public corporations and government institutions.

Dr. Lantos has presented at the SARS Commission, the International Society of Respiratory
Protection Convention and at the 5th Bird Flu Conference.

Dr. Lantos can be reached by email at glantos@occhealthinc.com or by phone at 416-410-5018

By: Maria Daginis

We all worry about the hidden dangers in the workplace. Some of us work in more dangerous environments than
others—some of us need to use Personal Protective Equipment (PPE) for work protective measures—while the rest of
us simply conduct our daily work routines oblivious of any “invisible” dangers lurking in close proximity to our workstation.

Has it ever crossed your mind if the fluorescent light bulbs above your head are dangerous? What about the radiation
emissions from Video Display Terminals (VDT)? How many of us ever think about the poor air quality in our sealed
office towers?

While extensive research has been conducted in the last two decades and authorities continue to advise us that we
have nothing to worry about, according to the Statistics Canada General Social Surveys on “perceptions of workplace
hazards” and “fear of occupational injury” (1991 and 2000), a substantial proportion of Canadians exposed to
potential workplace hazards believed that their health had been affected; poor quality air topped the list, followed by
dangerous chemicals or fumes, dust or fibers in the air, loud noise and video display terminals. As well, one in eight
workers worried about suffering a workplace injury; blue collar workers topped the list at 21%, followed by technical at
16%, sales and service at 13%, professional at 10% and managerial and clerical at 6%.

Nowadays, with the ever-changing workplace legislative requirements and the media attention that hovers over
companies with workplace injuries, it is almost imperative that employers have a central resource that keeps them
informed on potential occupational health and insurance risks.

Other workplace risks that have the potential of being harmful to employees includes moulds in the workplace, sick

building syndrome and the most recent risk, that is generating considerable media attention, is the multiple chemical
sensitivity syndrome. Doesn’t your office have a “no perfume/cologne” policy?

Continued on Page 10
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Exclusive Interview with Dr. Gabor Lantos - continued from page 9
The “Invisible” and ‘“Visible” Dangers in the Workplace

When asked what role and how an Occupational Health Physician can assist employers with both typical and
non-typical workplace hazard risks, the important thing to note Dr. Lantos said, is that occupational medicine is
preventative; identifying hazards and mitigating the risks of injuries and occupational diseases. When an illness or
injury has occurred, early and safe “Occupational Re-integration,” is the means to prevent long-term disabilities.

Dr. Lantos also mentioned that “one has to be careful of diagnosis of exclusion’ and that workers should not be
given such a diagnosis until everything else has been ruled out.” Diagnosis of exclusion refers to a condition where after
extensive investigations no other known definitive diagnosis can adequately address the subjective symptoms; for which
there are no objective findings.

So how can an Occupational Physician help you? By verifying that indeed the correct definitive diagnosis has been
ascribed by the community healthcare provider, of which there are more than 20 categories licensed in Ontario, said Dr.
Lantos. For instance Depression is a diagnosis whereas stress is not. The Diagnostic and Statistical Manual of Mental
Disorders (DSM) provides the criteria for different psychiatric diagnoses. Correct diagnosis drives proper treatment and
subsequent rehabilitation and prompt and safe return to work.

Dr. Lantos further commented that all workplace parties should communicate together (employer, worker,
occupational health physician) and take the appropriate measures to figure out the best means to optimize the
functional abilities of the injured worker; on-site ergonomist, physiotherapist, occupational health nurse, and others, who
can also assist in the process of stay-at-work or early-and-safe-return-to-work.

When asked to provide feedback on the most important steps that employers’ need to take to minimize the hazards on
the workplace environment, Dr. Lantos advised, “have an arrangement with a safety expert and sit down on a regular
basis with management.”

As per Dr. Lantos, here is the Hierarchy of the Health and Safety Controls:

Administrative Controls (includes training, implementing safe-work procedures etc)
Engineering Controls

Personal Protective Equipment (includes gloves, gowns, respirators etc)

Medical or Biological Surveillance (functioning of organ systems, toxin levels, etc.)
Primary Care

abrwnN =

Surveillance is particularly important where there is a constant or episodic level of harmful particulates such as silica,
asbestos, heavy metallic dusts, and infectious viruses and bacteria.

For employers that have not yet identified and implemented an effective protection program, Dr. Lantos recommends
that the first step would be to identify all the hazards at your workplace (with the help of safety experts) and then

follow up with your suppliers and the manufacturers of your equipment to obtain valuable “free” information re engineer-
ing controls, and similarly, with the PPE suppliers that will help you in the implementation of your PPE program.

Continued on Page 11
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Exclusive Interview with Dr. Gabor Lantos - continved from page 10

The “Invisible” and ‘“Visible” Dangers in the Workplace

Once a PPE program is in place, Dr. Lantos added that while there are minimum limitations or precautions that
employers should be aware of, employers must remember to meet and comply with regulatory compliance and take the
necessary steps required under the due diligence clause.

On July 1, 2010, Ontario is strengthening worker protection by updating the occupational exposure limits (OELs) for 36
hazardous chemical substances. Ontario currently has OELs for more than 725 hazardous biological and chemical
substances; the importance of putting in place an effective PPE program would seem to take priority.

With the respirator being one of the key protective devices that protects the wearer from respiratory hazards in
the workplace, it is important to select the right respirator for the task to be performed.

It is the employer’s responsibility to ascertain the degree of danger that certain conditions can be present at the
work-site

When asked if it is necessary to have a respiratory protection program in place, Dr. Lantos replied “if harmful
chemicals/particles are airborne, then one needs a Respiratory Program, as per the Occupational Health and
Safety Act (OSHA) regulations. ”

In North America, the regulatory body that approves respirators is the National Institute for Occupational Safety and
Health (NIOSH); as there is no Canadian agency that tests and certifies respirators, the Ministry of Labour relies on
NIOSH approval. The Canadian Standards Association (CSA) does likewise with their own guideline, Z294 .4.

According to Dr. Lantos, there are two kinds of airborne pollutants that as employers we must take notice on:
gases like carbon monoxide and particulates such as metallic dusts and bacteria. Regular environmental assessments
are necessary to measure ambient levels of airborne hazards and also inspections should be carried out in areas that
have recently renovated or in areas where employees have made complaints and in the mechanical equipment rooms.

To view the Health Canada technical guide and the checklist with the list of questions to ask when assessing
the likelihood of particulate contamination,

Now, to select the appropriate particulate filter using the NIOSH classification system, one must first determine whether
or not:

a. Oil (mist) is present in the workplace
b. where the respirator will be worn
c. determine the type and duration of use

While there are a number of factors to be considered when selecting respiratory equipment, such as identifying the

airborne contaminant(s) and determining their ambient concentrations one must also remember to select the respiratory
protective equipment that is appropriate for such conditions.



http://hc-sc.gc.ca/ewh-semt/pubs/air/office_building-immeubles_bureaux/particulates-particules-eng.php
http://www.eacforemployers.org/assets/members/downloads/Dr.-Gabor-Lantos-Employers-Voice-Apr-May-2010.pdf
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SPECIAL ADVERTORIAL

Fitseal N95
The FIRST and ONLY

NIOSH approved, One-Size-Fits-All Particulate Respirators

A triumph of science and technology, the Fitseal™ adhesion respirators raise the bar in personal respiratory protection.
The result of 5 years of extensive R & D by leading aerosol scientists and medical professionals in the US and Canada,
the Fitseal™ adhesion respirators provide unsurpassed respiratory protection, comfort and breathability.

Made with state-of-the-art filtration materials, Fitseal™ utilizes a medical-grade, hypo-allergenic, latex-free, skin-friendly
adhesive to secure the respirator to the face; eliminating the drawbacks of straps, rubber bands, staples, and nose clips.
Fitseal™ conforms to the contours of your face providing a good fit and a secure seal, eliminating gaps around the edge
of the respirator that can allow inward leakage of harmful airborne viruses, bacteria, allergens, metallic dusts and other
toxic particles.

Aerosol studies have demonstrated that particle leakage through the gaps between the respirator and the face (the
face-seal) can account for ten times more harmful particles entering your breathing zone than by penetration through the
filter media.

“Respirators that don’t seal properly around the face offer only the illusion of protection.” (OSHA Technical
Manual)

Conventional Design IL_I tseal

Gaps
e / g
] -
| Filter . g lat ~
\

e o Medufm : \

Exhalation

k { " Valve ‘ | 4
Conventional respirator design allows harmful Fitseal” Adhesion-Technology minimizes
airborne particles to bypass the filter element. inhalation of harmful airborne particles.

Continued on Page 13
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SPECIAL ADVERTORIAL - continued from page 12

How do Fitseal E Respirators impr|lov

1. The Fitseal™ respirator improves respiratory protection by providing an adhesion seal that virtually eliminates
the face-seal leakage of harmful disease causing particulates such as silica, asbestos, moulds, bacteria, viruses,
pollen and other allergens, metallic dusts, and various toxins.

2. The Fitseal™ respirator can be applied and removed without removing other protective headgear (eyewear,
hardhat or hearing protection). While applying and removing the Fitseal™ respirator, the individual is not
exposed to the other environmental hazards.

3. With its state-of-the-art filter media, Fitseal™ respirators provide clear communication and speech recognition.
The Fitseal™ respirator does not muffle the voice; you do not have to remove the respirator in order to communi-
cate effectively.

4. Once applied, the Fitseal™ respirator will not move, shift, nor dislodge even with activity. Wearers can be
assured that regardless of their movements, the respirator will remain in place providing unsurpassed respiratory
protection.

5. When breathing through the Fitseal™ respirator, protective eyewear will not fog up. Clear vision through
protective glasses, goggles or shields, is a safety essential. Fitseal™ users are not exposed to visual hazards
while eyewear is removed to clean the fog.

6. The Fitseal™ respirator is puncture, crush, and tear resistant. It can be folded and placed in a pocket without
compromising its effectiveness.

7. The ONE-SIZE-FITS-ALL means that there is a single model that fits virtually everyone, so that the respirator is
available at point of use when needed. There is no chance for error with the wrong brand, model, or size.

There is no complex inventory management, the supply chain is greatly simplified and “fit” is assured.

| t Fits. .. .|t Seal sg.

FaceSeal O

TECHNOTLOG

www.facesealtechnologies.com

#403 -23 Lesmill Road
Toronto Ontario M3B 3P6
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FEATURE ARTICLES
OH&S Corporate Criminal Liability

Rears Its Head Again in Canada

Heenan Blaikie w.r

By Cheryl A. Edwards, Shane D. Todd and Jeremy Warning *

In what should serve as a stark reminder for both employers and individuals, police in Ontario recently charged a
corporate employer and two individuals with criminal negligence causing death after a fatal workplace accident at a
construction project. These events demonstrate that, while criminal prosecutions for workplace accidents remain rare,
the police will not hesitate to pursue criminal charges as they deem appropriate. This Management Update examines
this most recent case of potential corporate criminal liability for a workplace accident, reviews the global trend towards
the criminalization of workplace safety enforcement, and suggests several strategic measures to assist employers in
avoiding or mitigating the consequences of criminal charges.

THE ACCIDENT

On April 16, 2009, the City of Sault Ste. Marie’s Public Works Department was performing sewer work in an
approximately three metre deep excavation at the City landfill. The City had contracted with 1531147 Ontario Limited,
operating as Millennium Crane Rentals (“Millennium Crane”), to provide an 80 ton mobile crane and crane operator to
assist in placing concrete structures into the excavation. While all the facts are not publicly known, it appears that the
crane fell into the excavation while it was being repositioned. Two City employees were working in the excavation at the
time. One employee was pinned across the stomach and pelvis by the crane. He was extricated by the Sault Ste. Marie
Fire Service and rushed to a nearby hospital where he later succumbed to his injuries. The second employee was not
hurt.

The Ontario Ministry of Labour (the “Ministry”) and the Sault Ste. Marie Police Service investigated the accident. The
Ministry has now laid five charges under the Ontario Occupational Health and Safety Act (the “OHSA”), against
Millennium Crane, including charges for failing to ensure the crane operator was properly licensed, failing to ensure the
crane was maintained in a condition that did not endanger a worker, and failing to ensure that the crane was not
defective and/or hazardous. An OHSA charge was also laid against the crane operator for allegedly operating the crane
in a manner that endangered himself and other workers. The maximum fine that could be imposed for each of the
OHSA charges laid against Millennium Crane is $500,000, plus the required provincial surcharge. The maximum penalty
that could be imposed on the crane operator is a fine of $25,000, plus surcharge, and/or up to twelve months
imprisonment.

Continued on Page 15
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OH&S Corporate Criminal Liability

ReCII‘S |'|'S HE(Id Ag(lil‘l iI‘I cunudu - Continued from Page 14

In addition, following a ten month investigation, the Sault Ste. Marie Police Service has charged Millennium Crane, the
individual crane owner and the crane operator with criminal negligence causing death. This is the first time that an
Ontario corporation has been charged this offence since amendments were made to the criminal negligence provisions
of the Criminal Code in 2004. Those amendments were designed to make it easier for the Crown to prove criminal
negligence against a corporation. If convicted, each of the individuals charged face a maximum sentence of life
imprisonment and there is no limit to the fine that could be imposed on Millennium Crane. The first court date for the
criminal charges is March 22, 2010.

CANADIAN CORPORATE CRIMINAL LIABILITY: A REMINDER

Prior to 2004, although corporations had been charged with criminal negligence, none had resulted in a conviction in
Canada because the law required the Crown to prove beyond a reasonable doubt that a “directing mind” of the
corporation had behaved in a criminally negligent manner. This proved a difficult burden for Crown Prosecutors. In
addition to the failed prosecution of Curragh Resources following the Westray Mine disaster, criminal charges against
corporations have been stayed or withdrawn against Syncrude Canada Ltd. following a double fatality of contract
workers in a confined space,1 and Ontario Power Generation following the drowning of two sun-bathers who were
caught unaware by a controlled release of water from a dam.2

The principles underlying corporate criminal liability in Canada changed in 2004 when the federal government enacted
Bill C-45, An Act To Amend The Criminal Code (Criminal Liability Of Organizations) (“Bill C-45”). Bill C-45 amended the
Criminal Code to permit organizations, which includes corporations, to be more readily charged and convicted of criminal
negligence causing either death or bodily harm. It also created a new duty requiring everyone, including corporations,
who directs how a person works or performs a task, to take reasonable steps to prevent bodily harm to that person or
any other person, arising from that work or task. In order to be prosecuted, there must be a failure to discharge the legal
duty to prevent bodily harm to a person, and the failure must occur in a way that shows “wanton or reckless disregard”
for the safety of others. Since a corporation can only act through its representatives, the Crown Prosecutor must prove
beyond a reasonable doubt that one or more representatives of the corporation behaved in a criminally negligent manner
where the potential result was serious injury or death. The Crown Prosecutor must also prove that “senior officers”,
management with operational or executive authority responsible for the aspect of the activities relevant to the offence,
departed markedly from the standard of care reasonably expected in the circumstances.

In short, it must be proven that extraordinarily reckless behaviour has resulted in serious injury or death, and the most
senior management in the company have failed to exercise reasonable care to prevent this, either through systems, or
specific action.

1R. v. Syncrude Canada, [1983] A.J. No. 845
2R. v. Ontario Power Generation, [2006] 73 W.C.B. (2d) 330 (Ont. C.J.).

Continued on Page 16
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Although workplace safety is (and technically in the past has been) enforceable under both the Criminal Code and
provincial occupational health and safety legislation, criminal enforcement has remained relatively rare in Canada. To
date there have been only two post Bill C-45 criminal prosecutions, arising from workplace accidents, in Canada. In
2006, Transpavé Inc. was charged with criminal negligence causing death after an employee was fatally crushed by the
“grab” of a machine used to package cement blocks on pallets when he entered a moving area of the machine to clear
jammed material in the machine. Members of senior management had been informed that the light curtain system used
to guard the machine was deactivated, but they had not acted to correct the situation. Transpavé Inc.3 pleaded guilty
and was fined $100,000 in March 2008. No OHS charges were commenced against that corporation, although such
charges were available under the Quebec Act Respecting Occupational Health and Safety. Prior to that, police in
Ontario laid criminal negligence charges against the owner of a small construction company4 after a trench collapsed,
fatally injuring a worker. Those charges were dropped after the owner pleaded guilty to three charges under the Ontario
OHSA and was fined $50,000.

It is worth remembering that police as well as OHS enforcers attend at virtually all scenes of workplace accidents.
Where an inquest is planned or required, a detailed police investigation into the behaviour of the organization and
individuals will occur. Criminal investigations do proceed regularly. However, currently it is usual for the police and
Crown Prosecutor to defer criminal enforcement in favour of OHS regulatory enforcement, where OHS enforcers are
investigating or have determined they will proceed with OHS charges. This is always a matter for police discretion,
however, and is dependent on all of the facts of the incident or accident being investigated.

CRIMINALIZATION OF OHS BEYOND CANADA: A BRIEF WORD

Despite the rarity of criminal proceedings in Canada, there is a pronounced trend towards the criminalization of
occupational health and safety enforcement around the world. In the Commonwealth, the United Kingdom and Australia
have begun to criminalize workplace safety enforcement. In the United Kingdom, parliament enacted the Corporate
Manslaughter and Corporate Homicide Act 20075 to create a new offence called corporate manslaughter in England,
Wales and Ireland, and corporate homicide in Scotland. The ftrial of the first charges under the new legislation, laid
against Cotswold Geotechnical Holdings after the death of a worker in a trench collapse, is scheduled to begin this week.
In Australia, the Australian Capital Territory amended the Crimes Act 1900 to create an offence of industrial
manslaughter where a worker dies, or is injured and later dies, in the course of employment as a result of the employer
or “senior officer's” conduct where the “senior officer” or employer is negligent or reckless.6 The first charges of
industrial manslaughter, filed against a senior officer after a worker was electrocuted and killed after a screw pierced a
wire and electrified a metal roof, were dismissed.7

3R. v Transpavé Inc., [unreported] (17 March 2008), Terrebonne 700-01-066698-062 (C.Q.) ;

4R. v. Fantini, [2005] O.J. 2361 (QL);

52007 c.19.

6Crimes Act 1900, , s. 49 C — D online: <http://www.legislation.act.gov.au/a/1900-40/current/pdf/1900-40.pdf>.
7Magistrate dismisses industrial manslaughter case” (8 December 2004) ABC News, online: <http://www.abc.net.au/news/
stories/2004/12/08/1260820.htm>.
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Three Roads to a Safer Workplace
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By: Steven Johnson, CRSP, OHST, CET

Steven Johnson is the President of Safety Training And Consulting Services Inc (STACS) and can be
reached at 416.540.2673 or by email at stacs@rogers.com

Managing employee health and safety stopped being a “nice to do” option a long time ago

Consider the following:

e health and safety legal obligations and responsibilities have been merged into the Criminal Code of Canada

e current tough economic times mean that the soaring costs of workers’ compensation have an even larger impact on
a firm’s profitability

e fewer employees are conducting an increasing number of job functions, consequently associates have less time to
get more accomplished

In reality then, a well designed and functional health and safety program may mean a matter of survival for some
organizations.

Managing health and safety has become a sophisticated process. Gone are the days where instructing workers to be
“careful”, or hanging safety posters, were the primary activities of the safety co-ordinator. In today’s world, the
technological challenges of our equipment and processes need to be blended with the needs of the employees working
within our workplaces.

As those in the business of managing health and safety know, obstacles are constantly placed in the way of “getting
things done”. One model that we've utilized to demonstrate that an effective health and safety program is essential to the
well being of any organization is called the “Three Roads to a Safer Workplace”. The basic premise of the model is
that the legal road, ethical road and business road all end up in the same place; namely a safer and healthier workplace.

Continued on Page 18
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The Ethical Road

Injuring associates at work is no longer an acceptable part of conducting business. Although our intentions may be
altruistic, when production deadlines become paramount, associates are often required to “cut corners” or conduct
activities outside of the norm. We insist that employees rely on their “common sense” to keep themselves safe. These
are the times when people make mistakes and tragedy often ensues. Our experience has shown that relying on common
sense is not an effective strategy.

The Legal Road

Managing health and safety issues are regulated functions in Ontario. Failure to meet these legal obligations has
resulted in significant financial penalties and even jail time for those convicted. The penalties can range from $500,000
(plus the potential for victim surcharge) per infraction for employers, to $25,000 (plus the potential for victim surcharge)
and 12 months in jail for individuals found guilty of a violation.

In addition, the passage of Bill C45 has incorporated health and safety responsibilities into Canada’s Criminal Code.
Directors and Senior Executives hold personal responsibility for the safety performance of their organization. Worst case
infractions, say for example a fatality, could potentially place a company representative in prison for life.

The Business Road
In today’s economy, this is probably the single largest concern and motivator. Ironically, many senior managers typically
have little or no idea of the costs of poor safety performance. There are several key concepts to understand:

1. Worker compensation premiums are pose a direct hit to an organization’s bottom line
2. Poor performance can result in substantial surcharges to premiums and even fines for legal violations.

3. Mr. Steve Mahoney of the WSIB recently stated (February 23, 2010) that the average cost of a disabling
injury is $121,000. As a matter of example, if your organization is operating a 6% profit margin, an additional
$2,000,000 in sales must be realized to recover the cost of a single disabling injury. Mr. Mahoney also
indicated that the WSIB receives 40 claims per hour, 24 hours per day, 7 days per week.

4. WSIB premiums represent a small portion of the total cost of an accident. This premium is referred to as a
“direct” cost. “Indirect” costs may include such things as replacement of the injured worker, training
replacement workers, initial lower productivity of the replacement worker, repairs to the equipment involved
in the incident, etc. Safety professionals agree that for those organizations that currently have an effective
health and safety program, this ratio of direct to indirect costs is a minimum of 5:1.

There are many reasons why an effective health and safety program should become an integral element of any organi-
zation’s operation. Along with the ethical and legal issues involved, the cost of poor performance can be staggering.
Expertise in properly managing these issues can greatly assist an organization’s ability to not only survive, but prosper.

Q
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Countdown for Employers to Comply with New Workplace

Violence Prevention Law
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By: Norm Keith B.A., L.L.B, CRSP and Cathy Chandler®

Employers now only have a short period of time to get ready for the new Workplace Violence Prevention law. Legal
compliance starts with a risk assessment. Bill 168, an Act to amend the OHSA to prevent and manage workplace
violence and harassment comes into effect on June 15, 2010 and is enforceable as of that date. The amendments
explicitly set out a duty for every Ontario employer to take specific steps to proactively prevent and manage workplace
violence.

Bill 168 contains definitions for workplace violence and workplace harassment. Workplace violence means the exercise
of physical force by a person against a worker, in a workplace, that causes or could cause physical injury to the worker.
It also includes an attempt to exercise physical force or a statement or behaviour that a worker could reasonably
interpret as a threat to exercise physical force against the worker in a workplace. Workplace harassment means
engaging in a course of vexatious comment or conduct against a worker in a workplace that is known or ought
reasonably to be known to be unwelcome.

Risk Assessment

Employers must take steps to assess the risk of workplace violence that may arise from the nature of the workplace,
type of work or conditions of work. For example, the activities workers perform, whether workers are required to travel,
work alone or work late at night as well as access control and security and surveillance systems. The risk assessment
must also consider circumstances common to similar workplaces — the activities or work conditions that certain sectors
have in common and circumstances specific to the workplace such as layout and design and geographic location. If an
employer has multiple work locations, each location should be assessed for its own unique risks of workplace violence in
addition to the common risks.

Employers must prepare and review at least annually, a policy with respect to workplace violence and harassment. The
policy is required regardless of the size of the workplace or the number of workers. If more than five workers are
regularly employed at a workplace, the policy must be in writing and posted in the workplace. Employers may prepare
separate policies on workplace violence and workplace harassment or they may combine their workplace violence policy
with an existing workplace harassment policy.

"Norm Keith is a partner at Gowlings employment and labour practice and Cathy Chandler is an occupational health and
safety Consultant and Paralegal with Gowlings.

Continued on Page 20
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The employer must also develop a program to implement the workplace violence and workplace harassment policy. The
program must include measures and procedures to control the risks identified in the workplace violence risk assessment
as well as measures and procedures for workers to report incidents of workplace violence and harassment to the
employer, for summoning immediate assistance when workplace violence or harassment occurs or is likely to occur and
how the employer will investigate and deal with incidents or complaints of workplace violence and harassment. The Bill
also places a duty on an employer to take every reasonable precaution for the protection of a worker, if the employer
knows or ought to reasonably know that domestic violence may occur in the workplace and likely expose a worker to
physical injury.

The employer must also provide information and instruction to its workers on its workplace violence and harassment
policy and program. In particular, the employer will be required to disclose to its workers the risk of violence from a
person with a history of violent behaviour who they may encounter in the course of work and if the risk of workplace
violence is likely to expose the worker to physical injury.

There are also minor amendments to the work refusal provisions contained in section 43 of the Act and the incident
reporting provisions contained in section 52(1) of the Act. The Ministry of Labour recently released a guidance document
titted ‘Workplace Violence and Harassment: Understanding the Law’.

Enforcement

The Ministry of Labour is committed to enforcing Bill 168. Employers who have not completed their Risk Assessment,
policy, program and training are at risk of enforcement actions including Orders and Prosecutions, Directors and Officers
must ensure their organizations are in full compliance or risk personal liability. Corporations may be fined up to
$500,000.00 and individuals may be fined up to $25,000.00 or jailed for 12 months or both. Compliance with Bill 168 is
not only the law, it is also the right thing to prevent workplace violence.

For further information please contact Norm Keith at 416-862-5699 or norm.keith@gowlings.com or Cathy
Chandler at 416-369-7351 or cathy.chandler@gowlings.com

TOR_LAW\ 7352857\1
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WSIB CORNER
A message from WSIB President and CEO, David Marshall

It has been my privilege to join as President and CEO of the WSIB on Jan 23 of this year.

Over the past three months | have worked with and come to know the senior team. | have begun to appreciate the
dedication of this group of men and women and also the complexity of the issues the WSIB faces.

Clearly, the first order of business | have addressed myself to is the existence of the Unfunded Liability.

As you know, this has been the subject of a recent Auditor General’s report and also a matter of significant concern to
the Government and to employers. Over the past several weeks my team and | have been pouring over all the
contributing factors to our costs — the current inventory of some 250,000 claims, the costs of benefits for injured workers,
health care costs, administration costs and the support we provide to third parties. We have also been looking at the
revenue side — the premium rate structure, incentive programs and investment strategies.

Put simply we have not generated enough revenue in the past, through premiums and investments, to properly fund our
liabilities. The gap in funding or the “Unfunded Liability” as it is referred to is just under $12B. And since we are required
to operate an insurance system on behalf of employers which is financially sound, this is a situation we have to correct.
Once corrected, employers can look forward to considerably reduced premium rates and injured workers can be assured
of support without the pressure to reduce benefits.

What is clear is that this is not simply a WSIB problem. It belongs to all of us and each of us will have to
contribute to its resolution. It will take time, but we believe it is entirely possible to achieve a satisfactory
outcome.

Over the next few months we will be engaging in intensive consultations with the employer and labour communities to

discuss what strategies are possible and to gain your support for the actions — some of them tough - which will need to
be taken. My team and | look forward to working with you. Q
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By: Ron Guest, Senior Partner, TwoGreySuits
TwoGreySuitsds HR Power Centre is a EAC fn
www.twogreysuits.com

The Real Cost of a Hiring Mistake?
Dramatically Improve your Bottom Line By Hiring the Right Person - The First Time
Hiring mistakes cost your company a lot more money than you think.

It happens with alarming frequency. You hire the dynamite candidate with the impressive resume, and a desire to make
an impact. Months later, you are wondering if the person who comes to the office every day is the same person you think
you hired. So, what went wrong?

Hiring a new employee is one of the most important decisions a company can make. On average, a poor hiring decision
really costs 100% to 200% of that employee’s annual salary — a very significant cost which is under estimated and not
well understood by many. The costs of hiring are often missing from a financial spreadsheet, but can have a huge impact
on the long-term profitability of your organization. The third party recruitment cost is well justified as long as you get the
skills set, experience and the kind of fit you are seeking in the job. And, fit is everything; the old saying rings true, “many
managers are hired for skills and fired for fit.”

The wrong person in a senior leadership position can be even more crippling to a company. Their actions often have a
ripple effect throughout the organization.

Some of the most common hard costs of hiring include:

Management time spent recruiting

Salary that was paid to the unproductive employee for the length of time he/she was working for your company
Placing new job ads in newspapers or on the Internet

Completing credit or criminal background checks

e Employee administrative costs (drawing up contracts/offer letters, entering information for payroll, updating
computer/email programs)

Continued on Page 23
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As an example, in a company with 100 employees earning an average annual salary of $50,000 each, standard
employee turnover rates (14% for clerical workers, 12.5% for professionals and 5.5% among managers) can collectively
cost more than $1 million per year. If this company has annual revenues of $20 million and a profit margin of 10%,
employee attrition would represent 4% of total revenues, and 40% of profits. (Very significant)

The Soft Costs of a Hiring Mistake Are Hidden
The soft costs of a hiring mistake often don’t appear on the bottom line. However, these costs can be the difference
between success and failure as an organization. Soft costs of a hiring mistake include:

e Time lost in the recruitment process - hiring for a new position is time consuming. Time is needed to attract
and sort through resumes, screen candidates, interview them once or possibly twice or more, and conduct refer-
ence checks. On average hiring a manager in a mid-level position takes approximately 40-60 hours, which is time
that could be spent building your business. If the recruitment is not done properly, it will take even more time out
of your busy schedule to fill the position.

e Lost productivity - Hiring and training someone who under achieves and is unproductive leads to lack of
productivity and plenty of frustration.

e Lost business opportunities - Income and time you could have devoted to capitalizing on developing new
business is lost.

e Increase in workload - Employees are left to fill the void created by an employee who doesn’t work out, while a
new candidate is sought. The time the trainer used to orient the new employee is lost which puts them behind in
their work. Similar time is lost for staff members who are left with separation issues such as exit interviews. This
leads to lack of focus and additional training requirements.

e Lower company morale - In a position where teamwork is critical, a bad hire can affect the morale of the entire
staff. Gossip and insecurity among coworkers develops - a major cause of job dissatisfaction.

e Poor customer service - Not having enough people or the right people to adequately assist clients often leads to
lowered customer service levels.

e Frustration over lack of customer service can lead to loss of clients and a poor reputation, which can take years to
rebuild.

e Increased emotional stress for managers

This upheaval not only drains the business financially, it also drains the managers and owners emotionally. Emotional
stress impacts the management team when they have to spend time dealing with an employee or perhaps team member
who is not meeting expectations.

Managers often try to accommodate employees by putting them in different roles or retraining them, but in many cases
the problem remains or gets worse. Moving performance problems around by re-assigning the employee is quite
common but very costly and almost always the wrong solution. If you eventually do need to terminate employment, guilt
over having to terminate the employee develops, especially if they have a family.

What can you do to help you get off this emotional merry-go-round?

Continued on Page 24
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Spend More Time Hiring and Less Time Firing
Creating a powerful workforce where employees are both productive and satisfied begins long before the first resume

lands on your desk.

In fact, hiring the right person begins with the hiring manager knowing how to properly interview and doing a thorough
analysis of exactly what a position entails, and what skills, specifically, will be most valuable to the company. Although
many executives and managers are tempted to skip this time-consuming step, it is impossible to find the right addition to
your company if you don’t truly understand the responsibilities associated with, and resources targeted for, the position.

Additionally, it is critical that the values set of the company is in line with the candidate’s values. More often than not
employees are terminated because they don’'t share the same values as the company, often in cases where they are
perfectly competent to perform the job from a skills requirement basis. Ensuring initial on the job success is where the
process often falls down. In other words, the new hire is left too much on their own with inadequate regular performance
feedback, or worse, not set up with meaningful job performance objectives. This is a part of the on-boarding process.

Q
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Centre of Research Expertise in Improved Disability Outcomes

By: Dr. Sophie Soklaridis

Teamwork and Healthcare

Teamwork is important in all aspects of employment. When a team is functioning well together, individuals within that
team are much happier and usually more productive.

Teamwork is also important in health care. Good health care depends on competent individual health professionals but
also relies heavily on effective team collaboration among them working in teams. This is of particular importance in the
area of rehabilitation. Sometimes, health care needs can be very complex requiring expertise from many different health
care professionals. Such is the case for individuals who enroll in a functional restoration program (FRP).

Continued on Page 25
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A FRP is a pain management approach geared specifically for individuals who develop chronic disabling pain. Through
the combination of physical exercise and individual and group therapy, the desired outcome of this type of program is to
get individuals to a point where they can resume some of their previous daily activities, such as returning to work. We
were interested in the characteristics of a successful health care team working with a chronic pain population. What
does it take to work successfully in a FRP? Here is what we found:

Need to understand what each individual brings to the team. Like all teams, everyone has a role to play. However,
oftentimes a team can go awry if roles are not clearly defined and expectations are unknown. In a well functioning team,
not only are roles clearly defined, but everyone knows one another’s role on the team. When people understand the
contributions of every team member, it builds cohesiveness and trust among the group. The health care professionals at
the FRP understood one another’s scope of practice and what they were able to bring to the team both as individuals
and as members of a team.

Need to have a common goal. We are all working towards one thing or another. Teams that know their vision and
mission and believe that they are working towards it are high functioning. The health care professionals at the FRP
understood that the goal, regardless of health discipline, was pain management. They all spoke the same “language” to
their clients and never veered from this focus.

Need to communicate. Teams that talk to each other work better than teams that don’t. Simple right? Not so simple.
For effective communication to occur it needs to be facilitated by both formal and informal mechanism. Formal
mechanisms include regular and focused team meetings. Informal mechanisms include providing common space for
individuals to share to discuss issues that arise. Individuals need to have the opportunity to confer with one another and
learn from each other. Setting time aside for this important interaction makes for better team functioning. Health care
professionals working with challenging chronic pain patients need time to meet frequently with one another to discuss
cases, to learn from each other and sometimes to vent their frustrations in order to fulfill their role and help their clients.

Need organizational support. This is really the backbone to all successful teams. Successful teams are competitive,
but do not compete with one another. Successful teams thrive in stable and consistent work environment without too
many disruptions or “surprises.” Individuals need educational opportunities, space, and time to do great things. The FRP
team felt that they had several opportunities to attend workshops and conferences (and report back the findings to the
group), their workforce remained fairly stable and they did not have to compete for clients; all of which facilitated a
collaborative environment.

Overall, successful teamwork in clinical care and beyond requires knowing and understanding of each others’ roles,
establishing and working towards a shared common goal, opportunities to communicate, and an appropriate
organizational structure to foster the process

For more information on this project and other exciting and innovative research, please contact
Dr. Sophie Soklaridis at ssoklari@uhnresearch.ca or please visit our website at www.creido.ca

Q



mailto:ssoklari@uhnresearch.ca

The Employer’s Voice

EAC TEAM

Executive Director Fred Spiro fred@EACforEmployers.org
Manager, Communications & Membership / Maria Daginis maria@EACforEmployers.org
Editor, The Employer’s Voice editor@EACforEmployers.org
Education & Accounts Specialist Bonnie Kent bonnie@EACforEmployers.org
Safety Group Specialist Henry Decloe henry@EACforEmployers.org
Administrative & Membership Coordinator Lisa Kuntz lisa@EACforEmployers.org

The Employer’s Voice Newsletter is published 6 times per year by the Employers’ Advocacy Council, 625 Wabanaki
Drive, Unit 4, Kitchener N2C 2G3, a division of Canadian Manufacturers and Exporters, the voice of manufacturing and
global business in Canada. We welcome your comments, questions or suggestions regarding the Employer’s Voice
Newsletter. If you wish to contribute an article to this publication please send an email to editor@EACforEmployers.org.
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